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THE JURIST

crimes may also be identical. We cannot confuse the secondary legal interests with stochastic legal inter-
ests. Mistaking stochastic law interests as secondary legal interests will lead to the improper expansion of “o-
verlapping of legal provisions” . To judge the consistency of legal interests, we should take into account
both the legal interests’ properties and contents and the scopes and extents, if there are differences in the
scopes and extents. Possibilities are that “imaginative joinder of offenses” are constituted.

Key Words Overlapping of Legal Provisions; Imaginative Joinder of Offenses; The Consistency of
Legal Interests; Kindred law Interest; Secondary Legal Interest; Stochastic Legal interest
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On the Rescuee’s Duty of Compensation for the Loss of Rescuer in Emergency Cases MIAO Yu - 76 -

The Good samaritan has a right against the rescuee for the reimbursement when the prerequisite of be-
nevolent intervention is satisfied He can claim compensation for his damage. However, Art. 23 of Tort Law is
only applicable when the good sameritan can not obtain the compensation neither from the tortfeasor accord-
ing to the tort law nor from the rescuee according to the benevolent intervention law. The good sameritan is
entitled to only proper compensation from the rescuee, basing on Art. 23 of Tort Law or Art. 93 of general
principles of civil law. The damage suffered by the good sameritan must result from the realization of the spe-
cific immanent risk of the rescue activity. A remedy for the damage of the good sameritan through the plural-
istic mechanism is highly recommended.

Key Words Benevolent Intervention in Another’s Affairs; Duty to Properly Compensate; Damages;
Equity
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Judgment Criterion for Administrative Recuperation in Property Right Limitation DU Yifang - 96 -

The private property is restricted by public power in modern society. The constitution and law provided
the limitation of property right and the loss compensation system without clear compensation standard. Theo-
rists, based on the parties, behavior regulation and property for the center separately, summarize many
kinds of compensation standard, while judgment regards the loss of property rights as the start point of com-
pensation, and takes the nature of property rights as the standard of the special sacrifice. Property right limit
compensation standard can be divided into limit standard (behavior) and compensation standard (losses).
The definition of losses can be separated into “special” standard and “sacrifice” standard. Moreover, the
property right limit compensation explains the “sacrifice” and seeks the state constraint theory as the final
standard. In this case, it is the opportunity to explore the property right limit compensation standard, and
reconstructs the administrative recuperation concept based on special sacrifice.

Key Words Property Limitation, Administrative Recuperation, Special Sacrifice, State Constraint

Du Yifang, Ph.D. in Law, Associate Professor of Fudan University Law School.
— 178 —



